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ö FOR 


Robert Croſs, eldeſt Son of the deceaſt Ro- 


bert Croſs of Croſsbank ; 


TO THE 


PETITION of Helen Croſs, one of the Daughters 
of the faid deceaſt Robert Croſs, and Colin Blyth, 
Cordner in Edinburgh, her Husband, for his In- 


tereſt. 


Da ot Croſs of Croſibank, the Reſpondent's Father, having inter- 


married with Janet Corbet, became bound in his Contract of 
Marriage with her anno 1702, and with Conſent of Robert Cro/s 
elder his Father, (who in the Contract provides him to 18,000 
Merks ) to ware and employ upon Land, and other ſufficient Se- 
curity, the Sum of 20,000 Merks, to be taken to himſelf and 
Spouſe, in conjunct Fee and Liferent, and the Fee to pertain to 


La} the Heirs and Bairnt to be procreate of the ſaid Marriage, in 
Manner and in /o far only us chey ure provided thereto in Manner 


and in the Caſes after-ſpecified. The Contract goes on to ſettle the Wife's Literent, and 


reſtricts it in Caſe of Children to goo Merks yearly ; and then proceeds to provide for 


the Heirs and Bairns, according to two Events, which were then in View, viz. In Caſe 


the Husband e then his whole Lands, Goods, Gear, Cc. as well what he 


had Right to 


y the Contract, as that he ſhould thereafter acquire or ſucceed to, are ta- 


ken to and in favour of THE HE1RS WHATSOMEVER OF THE MARRIAGE. But, 
2do, In Caſe of the Wife's Predeceaſe, and that there be a Male-child procreate of the 
ſaid Marriage, then the Sum of 20,000 Merks is taken to the Bairns, (or Bairn, if thete 
be no more) to be divided by ſuch Portions as the Father during his Life, or by Writ 


under his Hand left by him at his Death; ſhall appoint. 


Next follow the Proviſions 


in Ciſe of Daughters only, without a Male-child, which it is needleſs to recite, becauſe 
the Marriage diſſolved by the Predeceaſe of the Father, leaving Iſſue of the Marriage 


two Sons and four Daughters. 


In Proceſs of Time the Circumſtances of the Father being rather upon the declining 


Hand, the ſaid Janet Corbet the Mother, for this and other Reaſons needleſs to be here 
mentioned, was prevailed upon to accept of an Aliment, and, together with her Hus- 
band, anno 1722, to aſſign over her Jointure in favours of, and as a Proviſion to the 
younger Children of the Marriage, who are yet all alive. 

The faid Robert Croſs entered into a Minute of Sale with Mr. Graham of Dougal- 
ſtoun, by which he ſold him his Land-eſtate for 27,000 Merks, which he took payable 
to himſelf and his Heirs, ſecluding Executors. | | 

The Marriage, as has been ſaid, diſſolved by the Deceaſe of the Reſpondent's Father, 
who, ſome ſhort Time before his Death, executed a Deed of Aſſignment in Truſt, in 
Favours of Mr. William Anderſon his Brother-in-Law, or any Truſtee he ſhould think 
fit to name, to 5000 Merks of the Price of his Lands, which he had fold juſt before 
that, to Mr. Graham of Dougalſtoun; and which Price had been taken payable to him 
and Heirs, ſecluding Executors: The Deed is declared to be in Favours, and for the 


Support 


th Dec. 
1771. 
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& Support of the younger Children, and gives a Power of Diviſion to Mr. Anderſen ; 
sand failing him, to any Truſtees he ſhould think fit to name: And has ſome pretty 
ſtrong Clauſes calculated to prevent the ſaid Mr, Anderſon's having any Trouble in the 
Matter, as the Truſt was to be entirely gratuitous with reſpect to him; “ and, in the 
* End, recommends to him not to beſtow any of the foreſaid Sums upon the ſaid 
younger Children, till they ſhould renounce and diſcharge their Claim upon their 
* Mother's Liferent, in Conſequence of the Aſſignation above- noticed.“ 

Mr. Anderſon, by his Tranſlation, made a Diviſion purſuant to the Father's Will and 
verbal Requeſt to him, afſigning to the Reſpondent's younger Brother 2000 Merks of 
the Sum, and to his three Siſters 1000 Merks each, with Intereſt from the firſt Term 
after the Teſtator's Deceaſe, under the ſpecial Condition of diſcharging the Claim upon 
their Mother's Liferent, which was particularly recommended to him in the Deed, veſt- 
ing him with the Powers above-mentioned. 

The Petitioner brought her Proceſs of Exhibition, and for Payment of theſe Proviſi- 
ſions ; and the Writings above deduced, being all produced, the Lord Ordinary pro- 
nounced the Interlocutor 3d July inſtant, complained of, viz. Suſtains the Defence to re- 
ſtrict the Purſuer's Claim to the Sum transferred to her, in Conſequence of the Aſſignation 


from her Father. 
The Petition reclaims: Eut before the Reſpondent proceeds to anſwer, he muſt beg 


Leave to obſerve, That he is drawn into this Proceſs much againſt his Will; and, as he 
apprehends, without any Cauſe, other than the too great and unreaſonable Expectation 
of his Siſter ; ſhe is the only one of the tive younger Children that has choſen the legal 
Method of obtaining a Share of her Father's Effects, not for Want of reaſonable Offers 
on the Reſpondent's Part; for, after her Father's Death, he offered her half as much 
again, as her Father thought fit and deſired Mr, Anderſon to provide her in, and which 
is certainly more than ſhe can get by the Claim in Queſtion, tho' ſhe was to be at no 
Expence in making it good. The Reſpondent is not in the Caſe of an Heir running 
away with his Father's Eſtate, and diſappointing ' the younger Children; when 
Debts and Proviſions are paid, the Half of what he ſucceeds to by his Father, will not 
remain to him, and that too burdened with an Aliment to his Mother. 


The Petitioner's Argument, as far as the Reſpondent can apprehend and follow it, 
alound to this, Thai ſic being comprohended under the Delicription of Heirs and 


+ Bairns, in her Father's Contract of Marriage, (to whom the Sum of 20,000 Merks is 
provided) with a Clauſe of Conqueſt, in Favours of the Heirs of the Marriage, has a 
Right to her equal Share of the Price of the Lands ſold to Deugalſtoun: That her Fa- 
_ ther's taking the Price of the Lands in the Minute of Sale payable to Heirs, ſecluding 
_ Executors, is contra fidem tabularum ; and therefore cannot prejudge her Claim. She 
admits, that it was in the Power of the Father to have made a rational Diſtribution of 
his Effects amongſt his Children: But that the Settlement produced is irrational, and 
beyond the Powers with which the Law has veſted the Father in ſuch Caſes ; becauſe 
he has not only devolved the Power of Diſtribution upon a third Party, but has likeways 
allowed him (the Truſtee) to name and impower other Perſons for that Purpoſe, with 
whom the Father could not be acquainted, or put any Confidence in: That he has put 
it intirely in the Truſtce's Power to give the Children any thing, or nothing; wherefore, 
ſuch a Deed cannot be deemed rational, or any Diſtribution at all ; and Matters muſt re- 
main upon the ſame Footing, as if no ſuch Deed or Diſtribution. had been made. Et fe- 
ratim, (he contends, that the Deed was undelivered, and therefore void and null. 
In Anſwer to this, the Reſpondent, in the 177 Place, does not comprehend how the 
Petitioner can be intitled to a Share of 27,000 Merks, even according to her own ſhewing. 
She ſets forth, © That, in the Contract of Marriage there are 20,000 Merks provided to 
the Heirs and Bairns of the Marriage, and a further Proviſion of the Conqueſt, in 
« caſe the Husband predeceas d the Wife, of all Conqueſt in Favours of the Heirs of 
* the Marriage.” It might be admitted, that ſhe is intitled to a Share of the 20,000 
Merks, becauſe ſhe may be comprehended under the Words Heirs and Bairns ; but that 
ſhe would be intitled to draw any Thing, of the overplus 7000 Merks, as Conqueſt, the 
Reſpondent utterly denies, becauſe ſhe can take nothing there, unleſs ſhe can ſubſume, and 
y, that ſhe is Heir of the Marriage, which ſhe never can do, while the Reſpondent 
and her Brother are alive. | 


But 
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But the Truth of the Matter is, that the Petitioner has widely miſtaken, and miſtated 
the Contract of Marriage, upon which ſhe founds her Chaim: For, in Reality, the has 
no earthly Claim upon this ContraCt; There is indeed a Provition of 20,000 Merks to 
the Heirs and Bairns of that Marriage; but the following Words, In Manner, and in 
the Caſes after-ſpecified, muſt govern this Clauſe, and apply it to the Caſes atter-ſpeci- 
hed. The ſpecified Cafe which has happened, is, the I ſuſband s predeceaſing the Wife; 
in which Event it is provided, © That not only the Sum in the Contract, but likeways 
t all Conqueſt ſ:ould deſcend, not to the Heirs and Bairns, but to the Heirs of the 
1% Marriage.” The Contract itſelf is appealed to, and the Clauſes are printed at the 
Bottom of this Paper. The Reſpondent apprchends, that he is called under this Diſ- 
cription, which is exclujive ot any other Heir, while the Heir-male of the Marriage is 
alive. This is extremely plain, and it is unneceflary to urge it further, while the Deed 
in Favours of the younger Children ſubſiſts; for it is admitted on all Hands; that in that 
Cate perinde eſt whether the Provilions deſcend to Heirs only, or to Heirs and Bairus, the 

Father having in both Cafes a Power of Diſtribution among his Children; and where 
ſuch Diſtribution appears, a Claim or Defence upon the Contract of Marriage will not 
avail. The Reſpondent only mentions this to ſhow, that though the Deed of Aſſign- 
ment in Queſtion were ſet aſide, the Petitioner could have no Claim upon the Contract. 

But ſuppoſing, that her Claim upon the Contract was to be available, yet ſuch is the 
Nature of theſe Proviſions, that they always imply a Power of Dittribution in the Father; 
which when executed, voids all Claims upon the Contract: The Queſtion therefore, up- 
on the Suppoſition, put as above, is, Whether the Father has made a Diſtribution? That 
he has, d. facto, made or impowered another to make the Diſtribution, is not to be de- 
nicd ; but the Petitioner objects, That ft was not in his Power to execute that Diſtribution, 
in the Manner in which it was done, by leaving it intirely in Mr. Anderſon's Diſcretion, 
to give or not to give, as he thought fit; and that, above all; though he could truſt a 
Perſon whom he knew with that Diſtribution, yet it*was not in his Power to devolve 
that Truſt upon others, of the Truſtee's naming, whom he could not. know or contide 
in. 

Io this it is anſwered, That the Father ſeems to have acted very rationally: He choſe 
a Perſon for Truſtce, in whom he could confide; one that was married to his own Si- 
ter, who has anſwered, in every Reſpect, the Truſt that was repoſed in him; and as 

e could confide in him the Truſtee, ſo he might likeways confide in any Perſon that 
he, the Truſtee, ſhould chuſe. And though there might be ſome Clauſes contrived to 
make this Truſtee accept this Truſt, by making it impoſſible that ever he ſhould be brought 
to any Trouble by accepting of it, yet to maintain that ſuch Clauſes, or the greateſt De- 
gree of Confidence in the World in a Truſtee, will annul this Deed of Truſt, ſeems 
not to be arguing very ſeriouſly. What the Petitioner ſays, that your Lordſhips judge 
of Wills, but do not mend or make them, is very true: But it is hoped, that your Lord- 
ſhips will not deſtroy Wills, without better Reaſons than have been yet offer'd, which, 
at beſt, amount to no more than that too great Confidence has been repoſed in the Tru- 
ſtee; and to reduce a Deed upon that Head, would, with Submiſſion, be ſomething 
new. 

The Petitioner admits, that, as in the Caſe of Colonel Campbell's Children, the Fa- 
ther can delegate the Power of Diſtribution to another, but cannot give that other a 
Power of Sub-delegation : This the Reſpondent acknowledges he cannot ſee ; it is but 
going a Step further in the Confidence repoſed in the Truſtee. If the Petitioner's Mean- 
ing be, that it is not always ſo prudent to do this, the Reſpondent agrees ſo far; but 
not that a little Imprudcnce will be a good Ground upon which a Deed may be annul- 
led; and if ſome ſmall Want of Accuracy or Prudence will not annul this Deed, much 
leſs will an imprudent Clauſe annul it, which Clauſe has not taken Effect; for the Tru- 
ſtee in this Caſe has diſtributed himſelf, and has not ſub-deligated the Power given. 

As to the Delivery of this Deed, your Lordſhips will know, That Deeds of Parents 
in favours of Children are good without Delivery ; but further the Deed bears, that it 
was delivered to Mr. Anderſon the Truſtee ; and the Fact is really fo, he delivered it to 
Dougalſton the Purchaſer, who gave it to Mr. Graham of Urguball, the Duke of Man- 
troſe's Doer, for whoſe Behoof the Lands above-mentioned were purchaſed from the Re- 
ſpondent's Father, who it ſeems looked upon it as ſome Security againſt being moleſted 
by the younger Children, upon account of their Mother's Liferent, which had formerly 
been laid upon theſe Lands; and out of Urguball's Hands it was recovered by a Dili- 
gence, The Miſſive 1cterr'd to (for the Reſpondent can find but one) ſays no fuch 

thing, 


-— at. tos. As” wad 


Proviſions 


_— and his foreſaids, to provide and ſecure, to and in favours of the Heirs and Bairns to 


E Marriage.: be procreate of the ſaid future Marriage, in the Caſes under-written, the reſpective 
The Caſe Sums following, viz. If it ſhall happen the ſaid future Marriage to diſſolve, by the 
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thing, as that the Truſtee Mr. Anderſon was ignorant of this Deed ; there needs no 
more than to ſet down the Words of the Letter, which is directed to John Woddrop 
Writer in Edinburgh, who is Agent for the Reſpondent. 

SIR, I received yours of the 24th lt. incloſing a Copy of Croſsbank's Settle- 
ment, and ſhall, upon your ſending me the Principal, return it, with my Acceptance. 
By the Copy ſent, the Settlement is faid to be dated 5th December 1739, which is 
** impoſſible, Cro/5bank having died in December 1738 ; ſo you'll take Notice how this 
* comes about. I am, &c. Dated Glaſgow, 1it February 1744. 

No moe can be gathered from this, but Mr. Anderſon having let this Deed go out of 
his Hands, and a Copy of it being ſent hit, he finds Fault with the Date of the 
Copy. | 

The Reſpondent ſhall ſay no more ; he needs not be extremely anxious to ſupport 
this Deed, for, though it were out of the Way, he could not be hurt by a Claim upon 
the Contract of Marriage : He is willing nevertheleſs to execute the Intentions of his Fa- 
ther, and will never retuſe the Purſuer what her Father has allotted her for a Portion, 

In reſpect whereof, &c. ; 
WILLIAM CROSSE, 


Copy of the CLAUSES referred to. 


'T: H E Marriage Contract referred to in the foregoing Anſwers, after the uſual Clau- 
ſes, ex; reſſive of the Reſolutions of Parties, contains, in Contemplation of the 
purpoſed Marriage, firſt, An Obligement upon Robert Croſs clder the Father, to pay 
to Robert Croſs younger the Son, and Party contracting, the Sum of 18,000 Merks, at 
Whitſunday 1703, with 1000 J. of liquidate Penalty and Intereſt, from and after the 
Term of Payment; and follows, in theſe Words, AS ALSO, the ſaid Robert Croſs 
younger, with the ſpecial Advice and Conſent of the ſaid Robert Croſs elder his Fa- 
ther, binds and obliges him, his Heirs, Executors, Succeſſors, and Intromitters with 
his Goods and Gear whatſoever, to wair, lend furth, imploy and beſtow upon Land, 
or other ſufficient Security for Annualrent, all and haill the Sum of 20,000 Merks 
Scots Money, or ſuch a Sum of Money, as will, by the Laws of this Kingdom, fot 
the Time, render of yearly Annualrent the Sum of 1200 Merks S&ots Money, to and 
in favours of the ſaid Robert Croſs younger, and Janet Corbet, future Spouſes, during 
the Standing and Exiſtence of the ſaid future Marriage, and to and in Favours of the 
ſaid Janet Corbet in Liferent yearly, during all the Days and Years of her Lifetime, that 
ſhe ſhall ſurvive the ſaid Robert Croſs her ſaid future Husband, and the Fee of the ſaid 
Principal Sum to pertain and belong to the Heirs and Bairns to be lawfully procreate 
of the ſaid future Marriage, in Manner, and in ſo far only as they are provided there- 
to, in Manner, and in the Caſes after ſpecified; and in fo far as the ſame is not deſti- 
nate, and provided in favours of the Heirs and Bairns of the ſaid future Marriage, or 
failing Bairns, one or moe thereof, the Fee of the ſaid Sum is to pertain to the ſaid 
Robert Croſs younger, his own neareſt Heirs and Aſſignies whatſoever, 

Next, is a Clauſe reſtricting the Wife's Liferent in certain Events, and follows, AS 
ALSO, the ſaid Robert Croſs younger, with Conſent foreſaid, binds and obliges him, 


_ did Deceaſe of the ſaid Robert Croſs younger, he the ſaid Robert, with Conſent of his ſaid 


Father, binds and obliges him, and his foreſaids, That whatever Lands, Heritages, 
Goods, Gear, Debts, Sums of Money, and others whatſoever, heritable or moveable 
that he has Right unto, by Virtue of this preſent Contract, or that he ſhall, at any 
Time hereafter, during the ſaid future Marriage, conqueſs, acquire, or ſucceed unto, 
he ſhall provide and ſecure the ſame after his Deceaſe, in favours of the Heirs what- 
ſoever of the ſaid future Marriage; which failing, in favours of his own neareſt Heirs 
and Aſſignies whatſoever, with this EXPRESS PROVISION AND CONDITION, 
That this preſent Obligement and Proviſion, in favours of the Heirs whatſoever of 
the ſaid future Marriage, is, and ſhall be always but Prejudice of the Liferent-provi- 

ſion above- written, conceived in favours of the ſaid Janet Corbet. And follows the Pro- 

viſions, in caſe of the Wite's predeceaſing the Husband, an Event which has not hap- 

pened. 


